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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

B GERALD C, MANN

Avronuery Arusrnst
RS RTINS Y ey

Honorable Bert Ford, Administrator
Texas Liquor Contrcl Board
Austin, Texasa

Dear Sir: Opinion No g
: Re: WYan ption eleow

| ‘ atod questions?
: Your letter of Jandary @ :

opinion of this department on the quéstions stated therein

reads as follows:

"Attached hs ‘ plesge find a let~
ter received £y :

a8 prepared hy Qf Stewart, Burgess

& Morris of F - behalf of a group
of citizens loonted\in the Gexoa, South Houston

end ?e tay schodl dlstyiets of Harris Oounty,

s aaiu or requesting «n opinion as to the
stauus 5 & areas referred to in
h ef.

1thout ttonpting t0 inocorporate the state-
men or aets in this letter, 1t is attached hereto
and h\p t r¢of with request that an
opinio tted in enswer to the following
question oo erning South Houston Sohool)l Dis-
trict No. » OCenos School Distriet No. 45, and
Webster School Distriet No. 19, in Harris County:

*i. Was the 10051 Option election which wasp

held Octeber 9, 1912, in the three abovs desoribed
sohool diutriets a valid local option elsotion?

. NO COMMUNICATION 1S TO BE CONSTRUEZD AS A DEPARTMENTAL OFINION UNLESS APPROYED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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%*2. Did the Amendments of 1933 or 1935 to
Sectlion 20 of irticle 18 of Texas Constitution
affeot the three above described sohool distriots
80 that they could not now dbe defined es "dry
aereas," since ssid school districta were in fact
"dry areas" from October 9, 19i2 (date of Looal
Option Election) to August 24, 19357

: "3. Are the three above desoridbed school
distriots "Ary aress"™ as defined in Article 668,
Sgction 23 of Penal Code of Texas?

"4, GShould the sale of intoxicating liquors
within the desoribed limits of the three afore-
sald school distriets (which school districts
are desarited by metes and hounds Iin the Raport
of Election made and reocorded in Volume ¢, at
page 340, of the Minutes of Eleotion of Harris
County, Texas), be prohibited, except in so far
as it may affeot the sale of wines as saoramental
purposes and alcoholie stimulants used ss medicine
in case of astual sickness upon the preseription
of a regular practicing physician?®

Artiocle 18, Soction'zo, of the Texss Constitution
~a@opted at an eslection held August 11, 1891, and effective
- September 22, 1891 provides:

"The lLegislature shall, at its first session,
enact a law whereby the qualified voters of any
oounty, justioce's precinet, town, city (or such
sabdivision of a county as may be designated by the
Commissioners® ocourt of said county) mey, by e ma-
Jority vote, determine from time to time whether
the sale of intoxicating liquors shsll be prohibited
within the presoribed limits.™

Pursuant to said Constitutionel provision the 3tate
legisleture enacted the local option statutes, Articles 5715~
3730 of the Revised Oivil Statutes of 1911, &nd as stated in
the brief escoompanying your inquiry, the above quoted section
80 of Artiole 16 of the Texas Comstitution and the above
mantioned Articles of the Revised Cilvil Statutes of 1911, were
in full force and effect when the lcocal option eleation in
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question was held in 1912. Section 20 of Article 16 of tte
stats Constitution, supre, was never amended or changed until
May 24, 1919 when the entire State of Texas was proclaimed dry
ander a State-wlde eleotion held May 24, 1919,

‘ Article 5715 of the Revised Gilvil Statutes of 1911
provides in parss

"The Commissioners' court of each county in
the State, whenevor they deem it expedient, may
order an eleotion to be held by the gualified voters
of sald county, or any commissioner's or justice's
preoinct, or school district, or any two or more of
any such political subdivisions of a county, as may
be designated by the commissiopers® oocurt of said
oounty, to determine whether or not the sale of
intoxicating liquors shall be prohidited in such
asounty, or sommissioner's or Jjustice'a preainat,
or school distriot, or any two or more of any such
politicel subdivisions of zuch county, or in any
town or oityi providod, it shall de the duty of
sald cormissioners™ gourt to order the eleotion
8s aforesaid whenever petitioned so to do by as
many as two bundred and fifty voters in any coun-
ty, or fifty voters in any other political sub-
division of the county or school district, and
it shall be designated by sald court, or_ in any
olty or town, as the ease.may bo. .+ . &

*e have carerully considered Article 5728, Revised
61111 Stetutes of 1911, whioch provides in parti

*At any time within thirty dsys after the
result of the election has been declered, any
qualified voter of the county, justioce's pre-
oinet or subdivision of such ccunty, or eny
town or city of such county in which suah
eleotion has been held, may contest the city
eleoction in the distriet ocourt of ths oounty
in which such elsction has been held. ., . .
and provided, further, that if no contest of
said elsction is filed and prosecuted in the
nanner and within the time provided above, 1t
shall de conclusively presumed that sald eleo-
tion as held and the result thereof deslared,
ere in ell respeots valid and binding upon all
sourts; provided, slso that pemding suech con~
test the enforoement of local option law in
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such territory shall not be suspended, and thet
all laws and parta of laws in eonfliot herewith de
and the same are hereby repesaled."

However, the Court of Griminsl Appeals of Texas in
Bx Parte Haney, 103 . W, 1155 and Ex Parte Banks, 103 S, W.
1156, construlng 5. H. B. No. 413, iots of the Twenty-Fifth
Legislature, which was an Aot amending sirticle 3384 authoriz-
 ing loocal option eleotions in school distriocts as subdivisions
of the oounty and Artiocle 402 of the Penal Code of 1895 (See
Laws of the Twenty-Eighth Legislaturs, page 55, Chapter 40)
¢he sale of liguors in sochool distriots adopting loosl op-
tion was made penal, held that a school distrist is not @
.political subdivision of a county of like kind as those enu-
merated in the Constitution, end a local option eleotion
held in a school district was without authority of lew and void,
The above mentioned statute considered by the Court of Crimin-
al Appeals was almoat identicel with Article 5715, supra., Ve
have failed to find any ce#e where the appellate oourts of:
this Staste Rkeve coastrued Artiaele 5715, supra, but, it is our
epinion thet what was said in Ex Farte Haney, asupra, with
reference to 2 aimilar statute is equally applicable to Arti-
ele 5715, supra, Therefore, in anawer to your first question,
1% is our opinion that the local option election which was
held Ootoder 9, 1912 in the three abdbove described school dis-.
tricts wes not a valld local optlon eleoction and that such
looal option eleotion held in the above desorided school
d44etricts was without authority of law and void.

¥e have consldered the case of Blaine vs, 3tate, 139
Be We {2) 792 where an atteok was made upon the prooceedings of
an slection whereby Justice Precinet Kumber 7 of Dallas County,
Texas, was voted 4ry in 1890. Judpge Graves of the Court of
Crimins)l Appeals of Texas said:

"This attack comes too late. This attack should
have been made within sixty days after the taking ef-
fect of Senate Bill No. 31, Chapter VIIX of the General
Laws of the Thirtieth Leglslature, First Called Seesion,
page 447, which teocame effective ninety dayc after May
14, 1907. Failing which, the law oonclusively presumews
thet the election as held and the result as therein
declared are in all respects valid and binding on the
aourss."”
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Ve do not think that this case is applicadle to the
questions involved in this opinion. It is our further opinion
that Artlcle 5728, supra, does not make valid the above men~
tioned looal option election in view of the holding of the
Court of Criminal Appeals in #x Parte Haney end Ex Parte Banks,
supra,

The oase of Rockholt vs, State, 126 S5, %W, {2) 488
holds that upon the repeal of the amendment to the Comstitution
(Seotion 20, Article 16) prohibiting the sale, ete, of intoxi-
cating liquors in this State restored to each ecounty or sub-
division thereof its former status relative to prohidbiting
the sale of intoxiceting liquors as 1t existed before the
adoption of the Constitutional amendment,

) The gase of Stephens vs, State, 133 S. W, (2) 130
holds that all areas thet were 4dry by virtue of lossl option
eleotion prior to the sdoption of the Constitution, Article

16 Seotion 20, in 1919 were expressly restored %o :uoh status
by the emsndment of 1935, and the Legislature had a right to
presoribe a penalty for violation thereof, whioh it 41& in the
Texas Liquor Gontrol Aot.

, As 1% is our opinion that the local optiocn sleotion
held October 9, 1912 in the thres sbove desoribod school dis-
triocts was an invelid looal option election, we do not think
that the amendment of 19335 or 1935 to Section 20 of Artiele
18 of the Texas Constitution made said school distriots dary
aroas because said distriots were not dry areas by virtue
of a legal loos)l option election prior to thess amendments.
Therefore, your second question is answered in the negative.

Article &66~23 of Vernon's Annotated Penal Code
defines dry ereas. 1t is our opinion that the abvove de-
sorived school distriots ere not dry ereas as defined by said
Article 6868-25. This answers your third question.

¥With reference to your fourth question and in view of
the above oited authorities and faats, it is our opinion that
the sale of intoxicating liquors cannot be legally prohidbited
within the limits of the three named sohool distriocts, on the
proposition that such distriots were "dry areas™ by virtue of
sald looal option election mentioned above.

Yours very truly
ATTORNEY GENERAL OF TEXAS

- By W N it AR
~ . Ardell Williems ;o _crmiom Y
Aﬁ MBT R ashe ko As‘iatant i vom.hiTTEE ;

BY -
CHAIRMMN



